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PETITION FOR WRIT OF MANDAMUS. 

ji To the Honorable Chief Judge and the Associate Judges for 
the United States Court of Appeals for the Second 
Circuit: 


The petition of Aaacon Auto Transport, Inc. for the 

ij issuance of a writ of mandamus, directed to the Honorable 

i! 

MorPls E. Lasker, United States District Judge for the Southern 

■j 

District of New York, pursuant to 28 USC Section 1651(a) and 
! Rule Section 27 of this Court, respectfully alleges as follows: 


1. There is now pending in the United States District 
Court for the Southern District of New York, Civil Action No. 71 
Civ. 3917-MKL in which Aaacon Auto Transport, Inc. is petitioner 
and Continental Insurance Company and J. Wayland Thomas and Cora 
G. Thomas are respondents. 
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2. Annexed hereto as exhibits are the following 
pleadings and proceedings in said action: 

i 

Exhibit Date of Filing 

—— ■ ■ 

A Petition to Compel Arbitration September 10, 1971 


? 






Exhibit Date of Filing 


B Memorandum of Order by Judge 

Lasker. June 15, 1973 

C Letter of Ralph J. Zola requesting 
Reargument and Reconsideration 
of Memorandum Decision and Order 
of Judge Lasker.June 25, 1973 

D Memorandum of Judge Lasker 

Endorsing his Decision of 

June 14, 1973. December 11, 1973 

E Motion to Dismiss Petition*. December 14, 1973 

P Letter of Judge Lasker Deferring 

Action of Defendant's Motion 

to Dismiss. March 14, 1974 


The above-listed pleadings and proceedings have been 
chosen from, a myriad of papers to identify the Issue before this 
Court. Attached as Exhibit "0" is a further index of papers 
filed wjth the Court below In this matter, but which are not 
germane to the issue involved. 

3. Jurisdiction of the District Court is based on 
1 subject matter Jurisdiction under rules of the United States 
|J regulating commerce, 49 USC Sections 3(2), 6(7), 28 USC Section 


I 1337 and 9 USC Sections 2 and 4, the Federal Arbitration Act. 

I 

The District Court below has expressly found that "subject matter 1 
...is vested in this court...'’. 

I 

4. The action below is a petition seeking an order to 
compel arbitration under 9 USC Section 4 as provided by a written ' 
agreement between the parties. 

5. After both sides had put in all of their papers, , 
Judge Lasker heard oral argument and he entered an order stating: i 

"accordingly we deny the motion to compel 
arbitration and hold the petition in abeyance 

1 The exhibits included as part of this Motion to Dismiss have 
not been reproduced as part of this exhibit because the same 
exhibits are reproduced elsewhere in this petition. 
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pending the outcome of the ICC proceedings." 

in essence holding that the issues in this proceeding be referred 
; to the Interstate Commerce Commission for prior determination 
before the Court would make a final order. 

Upon petitioner's motion for reconsideration and 
reargument. Judge Lasker reiterated his earlier decision and 
stated that he would entertain a motion to dismiss the petition 
on the mistaken belief that the Commission had ruled in the 
I matter. After such motion was made by the respondents. Judge 
! Lasker indicated that there was still no final order of the 
| Interstate Commerce Commission. Thereafter, Judge Lasker once 
again advised all parties by letter (March 1H, 197H) that the 
j| matter yas once again in abeyance.* 

1 « . 

D. A writ of mandamus is sought directing the Court 
below to vacate the order holding the petition in abeyance 
jj P endln K the outcome of the Interstate Commerce Commission 
, proceedings which said order, in essence, refers the issues in 

' 

1 the action to the Interstate Commerce Commission for initial 

I 

1 determln ntion. Petitioner seeks a final determination disposing j 
of the issues. Such writ is sought upon the following grounds: 

i 

(a) the District Court has sole Jurisdiction, to ! 
the exclusion of the Interstate Commerce Commission, 

to pass on the issues in the action now pending before ! 

'■ vlz * to determine all matters Involving 
arbitration under the Federal Arbitration Act and to 
determine the reasonableness of the application of any 
of the provisions of the Federal Arbitration Act; and 1 

(b) the writ of mandamus prayed for is required 
in aid of '-he appellate Jurisdiction of this Court, 
because the order of reference to the Interstate 
Commerce Commission amounts to abdication of the 
judicial function depriving the parties of a final 


^e~Eo~an“erroneous Notice of Reassignment dated February i|, 

*:?" the Clepk of the District Court stating that 

the action was reassigned to the calendar of Judge William C. 
Conner, there was added confusion as to the disposition of 
this matter which was not clarified until the letter of Judge 
Lasker dated March 1 * 1 , 19711 . p 
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hearing before the Court on the basic issues involved 
in the litigation, and said deprivation cannot be 
adequately reviewed in normal course of appeal. 


7. A fuller statement of the nature of the basic 
issues involved in the litigation and of the authorities 
Justifying Issuance of the writ of mandamus prayed for is 
contained in the brief submitted herewith. 


WHEREFORE, petitioner prays that this Honorable Court 
pursuant to 28 USC 1651(a) and to Rule Section 27, of thiB Court 
should either: 


(a) enter a rule directing Honorable Morris E. 
Lasker, United States District Judpe for the Southern 
District of New York, to show cause why a writ of 
mandamus should not issue, directing the Court below 
to determine the issues presented in the petitions of 
the parties forthwith, pursuant to 9 U.S. Code Sec. *1 
to the end that a Judgment be entered by s .id Court 
disposing of the action now pending before it, entitled ; 
Aaacon Auto Transport, Inc., Petitioner against J. 
Waylana Thomas and Cora 0. Thomas, Respondents; or 

(b) enter an order directing Honorable Morris E. 
Lasker, United States District Judge for the Southern 
District of New York, to file an answer within a 
specified time; and 

(c) granting such other and further relief in the 
premises as to this Honorable Court shall ^ieem meet, 

Just and proper. ^ 

Respectfully submit^“d, 

AAACON AUTO TRANSPORT, INC., 

Petitioner 



By ZOLA and ZOLA 

Attorneys for Petitioner 






STATE OF i:EW YORK ) 
COUNTY OF NEW YORK) 


ss.: 


PAUL A. ZOLA, being duly sworn, deposes and says: 

I am Executive Vice President of Aaacon Auto Transport, 
Inc., the petitioner in the above-entitled action. I have read 
the foregoing petition, and know the contents thereof, and the 
sane is true to ny own knowledge. 



/a** 

Paul A.^f^i 


a 


Sworn to before me this 

29th day of April, 197^ 
_ / 



RICHARD $. KAKLAN 
NOTARY lubllc. SIAM Of K*-* 
No 7160S0C 
Ou»M to in Ne» County 
Id in cpiius SO, IS/6 
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united states district court 

SOUTHERN DISTRICT OF NEW YORK 

In the Matter of the Arbitration 
of Certain Differences Between 

AAACON AUTO TRANSPORT, INC., 

Petitioner, 


-and- 


71 Civ 


.*h 


PF.TTTTON to compel 


TO TITLE 9 USCA 


J. WAYLAND THOMAS and 
CORA 0. THOMAS, 


Respondents, 


The petition of the petitioner, AAACON AUTO TRANSPORT, 
INC., herein respectfully shows to this Court and alleges: 

» 

• FipST: This Is a -petition to compel arbitration 
pursuant to Title 9 USCA 4. 

SECOND: Save for the written agreement to arbitrate 

hereinafter referred to, this Honorable Court would have Juris- 
diction of the subject matter of a suit arising out of the 
controversy hereinafter referred to pertaining to which petitioner, 
AAACON AUTO TRANSPORT, INC., now seeks to compel arbitration. 

This Honorable Court would have such Jurisdiction under the laws 
of the United States regulating commerce, 49 USC Section 3 (2) 
and 6 (7) and 28 USC Section 1337. 

| 

I 

THIRD: At all times hereinafter mentioned, petitioner 

t 

was and still is a corporation organized and existing under the 
1 laws of the State of New York, with Its principal place of busi¬ 
ness at 147 West 42nd Street, City, County and State of New York. 

| 

FOURTH: At all times hereinafter mentioned, said 

» 

petitioner was and still is a motor carrier duly licensed by the 
Interstate Commerce Commission to transport privately-owned 


rviiiniT "/)_/ 
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automobiles In lnteratate commerce throughout the continental 
United States. 

i 

FIFTH. Upon Information and belief, respondents are I 
residents of the State of Pennsylvania. 

i 

SIXTH: On or about the 11th day of Pebruary, 1971, 
petitioner and respondents entered Into a Bill of Lading Agreement! 
pursuant to which said petitioner agreed to transport, and said 
respondents agreed to pay for the transport of, a certain automo¬ 
bile from the State of Florida to the State of Pennsylvania, 
subject to the terms and conditions contained In said agreement. 

A_ true copy of said Bill of L ading Agreement Is annexed hereto 
a_nd marked Exhibit "A" . 

SEVENTH: A dispute has arisen between petitioner and 
respondents under said Bill of Lading Agreement including, but 
not limited to, the right of respondents to retain monies due and 1 

| ©wing petitioner under said Bill of Lading Agreement and an 
alleged claim for damages by respondents against petitioner. 

EIGHTH: One of the provisions of said Bill of Lading 
Agreement between petitioner and respondents provides, in 
pertinent part: I 

I 

" Any claim or controversy , whether I 

founded In contract or tort, arising 
out of or relating to this agreement 1 

or the performance or breach thereof, 

.... shall be settled by arbitration 
In the City, County, and £tate of 
New York ."(Emphasis added) 

i 

NINTH: In direct violation of said arbitration clause 

|l 

ji respondents commenced an action at law against petitioner, AAACON 1 
AOTO TRANSPORT, INC., In THE COURT OP COMMON PIEAS OP ALLEGHENY j 

i COUNTY, PENNSYLVANIA, CIVIL DIVISION, demanding damages from 

petitioner for alleged loss sustained by respondents in connection 

with the transport referred to above and specifically referred to 

ll 

if 

!i EXHIBIT M*. i 
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• I 

in the Pill of Lading Agreement between the parties annexed hereto 1 
as Exhibit "A". A_true copy of t he summons and complaint in said 
£$ . nn8 ylv anla a ction la annexed hereto and marked Exhibit "B" . 

I 

TENTH: By commencing the action at law referred to in 
the preceding paragraph, respondents have violated the aforemen- ! 
tioned arbitration clause and have failed and continue to fail to 
submit this claim to arbitration in accordance with the above 
contract provision and thereby prevent an arbitration from pro- i 
ceeding in accordance with the provisions of said clause. 


EI£VENTH: Petitioner Is aggrieved by the aforementioned 


failure of respondents to arbitrate their alleged claim for loss 
under the Bill of Lading Agreement referred to above and they 
also continue to refuse to pay to said petitioner the balance of 
Fifty ($50.00) Dollars still due and owing from respondents to 

|| Petitioner for the transport of the vehicle referred to above. 

i • 

TWELFTH: No previous application for the same or 

jj similar relief has been made. 

' 

Ii • 

,! WHEREFORE, petitioner, AAACON AUTO TRANSPORT, INC. 

* 9 I 

|| respectfully requests that an order be entered directing the 

; P ar tl«s to proceed to arbitrate in accordance with the terms of 
the Bill of Lading Agreement between the parties and further 
providing for the appointment of an arbitrator by the Court In 
the event the respondents shall fall to proceed to arbitration 

i by a flxed da t« as so directed by the Court, and for such other, 
further and different relief as may be Just and proper, and grant¬ 
ing to said petitioner the costs and expenses of this application. 

Dated: New York, New York 
August 31, 1971. 

t 

I 





VERIFICATION 


STATE OP NEW YORK ) 

COUNTY OF NEW YORK ) 

RALPH J. ZOLA, being duly sworn, deposes and says: 

I am the Executive Vice-President of AAACON AUTO 
TRANSPORT, INC., petitioner herein, a corporation created and 
existing under and by virtue of the laws of the State of New York. 
I have read the annexed petition, and know It to be true to my 
own knowledge, except as to the matters stated to be alleged on 
Information and belief, and as to those ma^jt^rs, I believe It to 
be true. / 





Sworn to before me this 
^Ist dajr'of August, 1971. 

RCX LUCAS 

*«*fY P' !>f •: r‘ Pew VO.- 1 


. jrty 

V 


ZOLA and ZOLA 

Attorneys for Petitioner 

1472 Broadway 

New York, Ngi-York 10036 

Tel. (2l£fC)X^4788 


Paul Zola I 
A member/ 0 / the firm 
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SUMMONS IN (TRESPASS ASSUMPSIT) 

AMOUNT CLAIMED $. 

TO: 


.lito] Awi.&iClU ■■•A ...C *.« 


* Defendant 

You are notified that.... J ?.....-X! 




_—-1....—. 

; v* 

»v ■ ‘ 

: .. t 

.: Plaintiff 


(tiW-have) commenced an action in (Trespass Assumpsit) against you at the above number which is 


> t t 

ft 


listed for trtal on...»» & .•» 9*0 o’clock A.M.' 

C f’.br'-ry 11, 1971, aeSenl nt entire-: in* -nr re*>rrnt vith plv‘>tif:d ; 
l.y io fan d n t to 

i.o Jnmennc, Allorheiv' Co., p ; .(Nature of cuto.) n i i P i< V '.r r‘ro in th? E*ne co> 

ii ion in hlch i t ••» . * r o c ^l vM..P' A"4^18 

n’i.toched hereto. Vvllo in lefon.l nt’r ;c ; sr-nrtion, the subject au'onofcile. 
1 964 Chrysler Imperi ll...£oil.r-J:’PT...?:.?.'V'..7.j. V°.* ..£1.™ 1.5v..0.‘i?..i...s.t.i4..a:*»tp 
;r -"n«7us- : ntl • • p" r»*.“ I ° »!>* "> ' r-nt or cipior'M O'- ■l.frtS-rt *< 

tKnt ^ yen .a..rr>.un^...ia.. 0 i..cic.ss....Qf....Qf-.fc Jx,y> r* 

(i»1,250.00) JOLL.i^J, rro-* rt r tlvn its 'her. r-rV.et vr.lue,' 3?C0*0C-, *an4 cyst 

• ‘ ?.?I. 1 !^ jljrSL-Jil.?.P.. .** 1 -110 y n per - 

effects fror. the d'iri«"edi enr ♦’■■on * r'int; hell in Circlosville, Chi©/ ^nus 

P .l.:.iJa.tJL£fii...sxiC..fox_.thr_...to.t.'.L..sum. of.. .t—.: ^LxL.j.J. r i.«.t ...*.. y OOO« CC) oh 

iefendent is lie lo for both in AJUi i.P.lIT ~n. in .H..3?.io3. . 

You are required to be present with your witnesses to defend this action on the above data. 

e t 

Report to the Assignment Room on the 6th Floor Court House. Room 523. 


f 

» t 


JAMES F. CLARKE. PROTHONOTARY 



































UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
--- ----- --X 


In the Matter of the Arbitration 
of Certain Differences Between 

AAA.CON AUTO TRANSPORT, INC., 

Petitioner, 


-and- 


J. WAYLAND THOMAS and 
CORA G. THOMAS, 


Respondents. 

- - ---X 


APPEARANCES: 

ZOLA & ZOLA, ESQS. 

1472 Broadway 

New York, New York 10036 

Attorneys for Petitioner 

Of : MICHAEL G. AMES, feo 

LaGINESTRA & DONNELLY, ESQS. 

27 Cedar Street 

New York, New Yo^k 10038 

Attorneys for Respondents 

Of Counsel: NICHOLAS M. LaGINESTRA, ESQ 


EXHIBIT 


\ 


71 Civ. 3917 


MEMORANDUM 


UNITED STATES fETUCT COUJtT 
SOUT'IFEN DISTRICT Or NFV YORK 





LASKER, D.J. 


Pursuant to 9 U.S.C. §4, petitioner, Aaacon 
Auto Transport ("Aaacon"), seeks to compel arbitration 
of differences between it and respondents arising out 
of the interstate transportation by Aaacon of respond¬ 
ent's car in the course of which the car was damaged. 
Respondents seek dismissal of the petition on the 
grounds that 1) this Court lacks subject matter jurisdi¬ 
ction; and 2) the bill of lading agreement which is the 
basis of the petiti.cn is invalid, because it is in con¬ 
flict with the governing statute (49 U.S.C. §20(11), 
originally the Carmack Amendment) and the Interstate 
Ccrr.erst Ccr.r.issicn ("I.C.C.") regulations promulgated 
thereunder. 

The first ground must be rejected. Subject 
matter jurisdiction over the petition is vested in this 
Court without regard to amount in controversy by 28 
U.S.C. §1337. Peyton v. Railway Express Agency, Inc. , 
316 U.S. 350 (1942); Bernstei n Bros. Pipe and M a chinery 

Co. v. Denver &_R .G.W.R.Co ., 193 F. 2d 441 (10th Cir. 

1951); Aa acon Auto Transport, Inc., v. Teafatiller , 334 
F. Supp. ]042 (S.D.N.Y. 3971). Accordingly, this 
Court also has jurisdiction under 9 U.S.C. §4. 

This determination, however, is merely the be- 
o>" •• i ; r>, .* • »-\t i),.c!t„-mdents contend that the 

1 . 
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bill of lading agreement between them and Aaacon is 

in conflict with the I.C.C.'s Uniform Straight.Bill 

of Lading, promulgated pursuant to 49 U.S.C. §20(11), 

and the agency's other regulations governing the 

interstate transportation of motor vehicles in that it 

provides that the shipper consents to the jurisdiction 

of the New York courts together with personal service 
agrees 

by mail and/to arbitrate all claims in the State of New 
York and in that, in a variety of ways, it limits 
Aaacon's liability in case of loss of or damage to the 
vehicle. Aaacon argues the contrary, relying in part 
on the fact that its claims procedures have been filed 
w^th the ('owr i « s i on pursuant tr> its reqv ir r rtr»rt3 r.r.d 
have not been repudiated by the Commission, thus, the 
case is in a posture which is strikingly similar to 
the situation in Southwestern Sugar & Molasses Co., I nc. 
v. River Terminals Corp. , 360 11. S. 411 (1959), in which 
the Court held that before a district court strikes 
down a contractual relationship which is subject to 
I.C.C. control, the parties should be afforded an 
opportunity to obtain a preliminary determination of 
the issues involved from the agency. Id. at 421. 

The Court instructed that the district court proceeding 
should be held in abeyance pending the outcome of the 

2 . 
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agency determination. I<3. at 421-22. 

The Court held that this procedure should be 
followed regardless of the fact that the questions pre¬ 
sented might ultimately require judicial determination. 
The Court stated: 

"We may assume that the question 
whether a clause of this kind 
offends against public policy is 
one appropriate ultimately for 
judicial rather than administra¬ 
tive resolution. But that does 
' not mean that the courts must 

therefore deny them' alves the en¬ 
lightenment which may be had from 
a consideration of the relevant 
economic and other facts which the 
administrative agency charged with 
regulation of the transaction here 
involved is peculiarly well equipped 
to irar-r.al a..d initially to evalu¬ 
ate." Id. at 420. 

The Court quoted with approval the often cited passage 

in Far East Conference v. United States, 342 U.S. 570 

(19521 which states the reasons nnderlvino indicia) 

deference to administrative decision-making: 

"Uniformity and consistency in the 
regulation of business entrusted to 
a particu’ar agency are secured, 
and the limited functions of review 
by the judiciary are more rationally 
exercised by preliminary resort for 
ascertaining and interpreting the 
circumstances underlying legal issues 
to agencies that are better equipped 
than courts by specialization, by 
insight gained through experience, 
and by more flexible procedure." 

Id . at 574-75; acc ord , River Tetmi- 
nals, sujura, at 421. 
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These factors play as significant a role, here, as in 
River Terminals , and the rule enunciated in that case 
applies. 

Unlike the parties in River Terminals , however, 
the litigants before us will not be obliged to corn- 
pence an inevitably lengthy administrative proceeding 
as a result of this decision. A proceeoxng involving 
the same issues as are raised by this litigation has 
already been commenced against Aaacon by the Bureau of 
Enforcement of the l.C.C. and is, in fact, nearing com¬ 
pletion. Respondents are willing merely to await its 
outcome without personally participating in it (affi- 
c’.v't Nicholas \af ire stra, attorney for re. spender.'., 
of February 8 , 1973); Aaacon is, of course, a party to 
it and therefore, is in a position to protect its 
interests before the agency. 

Accordingly, we deny the motion to compel 
arbitration and hold the petition in abeyance pending 
the outcome of the l.C.C. proceedings. 

It is so ordered. 


Dated: New York, New York 

June 14th, 1973. 
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ZOLA AND ZOLA 

COUNSELLORS AT LAW 
22B W A 1ST STREET 
NEW YORK NEW YORK 10030 


RAUL A ZOLA Telephone 

RALPH J. ZOLA (21Z> 3G4.MAA 

MICHAEL G AMES 
GEORGE T VOGEL 


June 25, 1973 


Honorable Morris E. Lasker 
Judge, United States District Court 
Southern District of New York 
United States Court House 
Foley Square 

New York, New York 10007 

Re: Aaacon Auto Transport v. 
J. Wayland Thomas et 
71 Civ. 3917-MEL _ 


Honorable Sir: 

We are the attorneys for the petitioner Aaacon Auto Transport, 
Inc. in the above-captioned matter and respectfully submit 
this letter under penalities of perjury as an application 
for reconsideration of your Memorandum Decision dated June 
14, 1973. 

We believe that the Court has imidvertently overlooked 
certain relevant facts as well as controlling principles 
of law. Briefly stated, the Commission and the Courts 1 
have already upheld the arbitration provision in question. 
Moreover, Congress has directed District CourtB on motions 
such as the instant one under 9 U.S.C. Sec. 4 to immediately 
try any issues raised. Delay such as was directed by this 
Court is not permitted under the statute. Aaacon respect¬ 
fully invites the courts attention to the following four 
matters: 

1) . Prior to the commencement of the proceeding 
alluded to by the Court in its decision before the Interstate 


EXHIBIT 
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Commerce Commission Involving Aaacon, the full Commission 
issued ltB report in Ex Parte 263* ^40 ICC 515, 5^2 (1972), 
in which the Commission stated that, in its opinion, 
arbitration provisions do not violate the Carmack Amendment, 
49 U.S.C. Sec. 20 (11). This decision of the Commission, 
a relevant portion of which is annexed hereto for the con¬ 
venience of the Court, was based in part upon the Senate 
debates concerning the Federal Arbitration Act in which 
"the actual physical interstate shipments of goods" was 
deemed to be appropriate subject matter within the Federal 
Arbitration Act. Moreover, the decision of the Commission 
was also based, in part, upon court decisions upholding 
the validity of clauses providing for arbitration in New 
York in cases arising under the Carriage of Ooods by Sea 
Act, 46 U.S.C. Sec. 1303 (6) within the Jurisdiction of 
the Interstate Commerce Commission. Indussa Corporation 
v. S.S\ Ranborg 377 F 2d 200 (2d Cir. 1967). 

2) In two unanimous decisions, the Second Circuit 
Court of Appeals in Aaacon v. Levine 456 F2d 1335 (2nd Cir. 
1971, Docket No. 71-2100)j and, more recently, the Third 

Circuit Court of Appeals in Aaacon v. Jacobson . _P2d_ 

(3rd Cir. 1973} Docket No. 72 Civ. 1197) affirming Frederick 
B. Lacey, J., upheld the same arbitration agreement as is 
here in question against the same issues as are raised 

in the Court's Memorandum Decision, herein. Thus, Judge 
Imcey specifically found and the Third Circuit Court of 
Appeals unanimously affirmed, that the arbitration agree¬ 
ment contained in the bill of Lading did not violate 49 
U.S.C. 20 (11) and held that the agreement was lawful, 
valid and enforceable. 

« 

3) Most importantly, the statute under which this 
motion is brought, 9 U.S.C. Sec. 4, sets forth the grounds 
and procedures mandated by Congress for the Courts of the 
United States to follow. Under the statute, this Court 
had to satisfy itself that the "making of the agreement 
for arbitration or the failure to comply therewith is not 
in issue." Upon being so satisfied. Congress has directed 
that the court " shall " order the parties to arbitrate in 
accordance with the terms of the agreement. Alternatively 
if the making of the arbitration agreement or the failure 
to perform same is in Issue, Congress has mandated that the 
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District Courts "shall" proceed "summarily" to the trial 
thereof. This language has been interpreted as requiring 
the court to immediately try the issue. Instituto Cubano 
De Establllzaclon bel Azucar v Theo-takos , l53 F Supp 65,86 
(f'DMY 1957); Tabos v Dynamic Shipping . 2*19 P Supp 583 
(SDNY 1966). the mandatory nature of the language used 
by Congress in the Federal Arbitration Act has been noted 
in Industrial Y Frutera Columbiana v Brisk, 195 F2d 1015, 
101C-1017 5th Cir. 1^52. It is Aaacon’s belief that based 
upon all of the documents submitted to this court, the two 
issues set forth by Congress have not been questioned by 
respondents and that petitioner is entitled to an order 
directing arbitration. However, assuming arguendo that 
this Court feels that either of the two issues specified 
by Congress are contested, petitioner is entitled to an 
immediate trial thereon. The Supreme Court of the United 
States in Prlma Paint v Flood & Conklin ,388 U.S. 395 (1967) 
held that the range of questions to be considered by a 
District Court ir. a motion under U.S.C. Sec. **, is extremely 
limited. We believe that we have demonstrated that the 
Congress of the United States has limited the questions 
before the District Courts to two Issues only, and has directed 
the courts to "proceed summarily" with the disposition of 
motions made to 9 U.S.C. Sec. 1 I. We respectfully submit that 
this statute precludes the delay ordered by this Honorable Court. 

*0 With regard to the rest of the Court’s decision, 
Aaacon respectfully notes that Southwestern Sugar & Molasses 
Company v Terminal s River Corp ., 3b0 U.S. Mil (1959), is in¬ 
apposite because that case did not deal with a contract 
provision such as arbitration which has been authorized by 
the Congress of the United States and has already been upheld 
by the Federal Courts of Appeals. Finally, we note that the 
question of service of process by mail is not really an issue 
because a provision for arbitration in New York automatically 
permits service of process by mail on a motion undor 9 U.S.C. 

Sec. *t. Lawn v Franklin, 328 P. Supp 791 (SDNY 1971). 

Moreover, inasmuch as Continental Insurance Company is the 
real party in interest herein and is subject to service of 
process in the Southern District of New .York, had there been 
a general provision for arbitration, not mentioning "at New 
York", this Court would still be required to order arbitra¬ 
tion in New York on a motion brought pursuant to 9 U.S.C. 

Sec. Thus, in Lawn v Franklin, supra 328 F. Supp 791 
(SDNY 1971) Judge Gurfein held that a Court must order arbi¬ 
tration in the district in which a motion to compell arbitration 
under 9 U.S.C. Sec. is brought. Continental Grain Company v 
Pant & Russell. 118 F?d 967 (9 Cir. 19**i). 
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Wherefore it is respectfully requested that th *C°urt grant 

order an immediate trial of the issues. 

Respectfully submitted. 


ZOLA and ZOLA 


RJZtbe 

c.c. LaGinestra and Donnelly, Esq. 
10 Platt Street 
New York, New York 1003B 
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'We should make It known hero, however, 
that wo foresee no Insurmountable..barriers. 
to arbitration being employed in thorn 
situations in* which shippers and carriorn 
mutually agree prior to the Institution of 
a transportation service to utilize thin 
device to resolvo loon and damaco clalon 
ftlnpufcon_cor l ni!Lahlc_hndoE_section SO il l I 
of tho act or corresponding coot.ions of 
parts II or IV thereof. It \r. our view that 
v/hen claims are not voluntarily paid by 
carriorn th o u no o f arbitr ation by the parties, 
rather than resort to a court of law, is not 
prpscr 1 bod by any portion Jo_t_t.hp_Intc-rotate. 

Commerce~AeV._ l.'o hold the same opinion With 
respect "to tho Ilartcr Act... .These vlowo, of 
course, ai'o based on the assumption that 
arbitration lc sought as a means lawfully to 
resolve bona fide disputes, an.l that the carrier 
will not be bound or agree to be bound by tho 
decision of an arbitrator to do anything in 
contravention of its obligations under the act,our 
regulations. Its right or authority to conduct 
operations, or a.nv terms or conditions contalnod 
In a lawfully published tariff, or to refrain 
from doing anything that It nay thereby bo obllgod 
to do." ^!C I.C.C. t)i32 (197?). (limphasls supplied) 
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asacoti auto Tr , A , 7rpo r rr v. j. wyt/ n y;o:ns. 


71 Civ. 3U7 


1ASKER, D.J. 

ny memorandum dated June 14, 1373, we denied Respond¬ 
ents' motion to diuiaisB and Petitioner'• notion to connel 
arbitration on the ground that decision of these notions 
should properly await ‘.ho outcome of prcccvuir.rrn be fora thu 
Intor.sbate Cor.imerce Co: mission. I tit loner in.''tr-ally noved 
to reargue. Subsequent to their application, the Cormiasion 
tendered its decision, which upholds in every respect the 
contentions made by Respondents os to the invalidity of the 
bill of ladinn agreement on wnich tlie petition is based. 

No. MC-C-7287 (Novenbor 15, 1973). 

While the Commission's decision supports our denial 
of Petitioner's notion to conpol arbitration, it reiaoveo the 
reason for denying Reoponunnts' notion to dismiss and we 
note that renewal of that notion would now be appropriate. 

Petitioner's motion to reargue is denied. 

Zt is so ordered. 


Dated i Hew York, Now York MORRIS S. LASHTn 

DcccaLor 10th, 1973. 

U.S.D.J. 
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UNITED STATES DISTRICT COIPT 
SOUTHER.! DISTRICT OF NT/ YCRK 


In the Matter of the Arbitration 
of Certain Differences Between 

AAACON AUTO TRANSPORT, INC., 

Petitioner, 

-anJ- 

J. VAYLAND THOMAS and 
CORA 0. THOMAS, 


~7/~Cu . if// ~ 

NOTICE Or MOTION TO 
DISMISS PETITION OF 
AAACON AUTO TRANSPUT, INC. 


Respondents. 


S I R S t 

PLEASE TAKE NOTICE that upon the affidavit of Nicholas K. 
LaOinestra, attorney for the respondent herein, duly sworn to this } 
day of December, 1973, and the exhibits thereto annexed, and upon all the 
proceedings had heretofore herein, and upon the petition and affidavit? 
filed heretofore herein, the undersirned will move this Court in Room ?903, 
held before the Honorable Justice Morris E. Lasker on the ?6th day of 
December , 1973 » at 10:00 A.M. of that day or as soon thereafter as 
counsel can be heard, for an order dismissing the petition of the AAACON 
AUTO TRANSPORT, INC., and for such other and different relief as to this 
Court shall seem equitable, last and oroper, torether with costs. 


Paved: New v ork, New York 
December lli, 1973 


TO: ZOLA and ZOLA 

Attorneys for Petitioner 

ll»7? Broadway 

New York , Nev v crk 10036 


Yours, etc. 

LaOINESTRA & DONNELLY 
Attorneys for Respondent 
10 Platt Street 
New York, New York 1003? 

Tel: (?1?) 717-596" / 

O A / . / / 

by: jLM.r-.£' ' 

Nicholas M. IaOinestra 
Member of the firm 
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UNITED STATES DISTRICT cnuKT 
SOUT’-fFEN DISTRICT 0? N?V YORK 


■x 


In the Matter of the Arbitration 
of Certain Differences Between 

AAACON AUTO TRANSPORT, INC., A F F I D A V I _T 

Petitioner, 

-and- 

J. VA.YLAND THOMAS and 
CORA G. THOMAS, 

Respondents. 

_ _ _ ___ _ __— - - - - —x 

STATE OF NFV YORK ) 

) SS: 

COUNTY OF NEW YORK ) 

NICHOLAS M. LaGinestra, being duly sw>m, deposes and says. 

I am an attorney at law dulv authorized to practice law before 

this Honorable Court, and a member of the law firm of LajINEST A t DON IL 

I am the attorney for the respondents herein, having appeared 
these 

for the purpose of/proceedings only, and I am fully familiar with the 
oroceedin-s presently sending before this Honorable Court. 

These special proceedings were originated by the filing with, 
and oresentation to, this Honorable Court of a petition of the petitioner 
herein dated august 31, 1971 seeking an order pursuant to Title 9 USCA h, 
directing that arbitration be compelled in a manner provided in a bill 
of lading issued by the petiticner to the respondents. 

Your deponent resoectfullv begs leave of this Honorable Court 
to refer to the same now on file. Your deponent opoosed the said motion 
by affidavits now on file with this Honorable Court. 

The matter came on to be heard before this Honorable Court on 
Mav 10, 1972, and thereafter memoranda of law were submitted, and a^ter 
due deliberation by this Honorable Court a memorandum was issued 'i-'ted 
June lb, 1973, a copy of which is hereto attached. Deponent, pursuant 
to the instructions of this Honorable Court in the said memorandum, 
refrained from any action. 

Thereupon an endorsement was issued by this honorable Court 
dated December 10, 1973, indicating that this Honorable Court will 
entertain a motion to dismiss the petition. A copy of that endorsement 
is hereto attached and made part o this affidavit* 
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VVESSrn^f!, your deoonent prays t^at an order be issued dismissing 
the neUtlon of the AAAC01I »UTO TH’f.'SPC^T, ! V C., and allowin'- the respond¬ 
ents herein to take such action as thev see fit to enforce their claim, 
or grant such re]ief as to this Honorable Court nav seen Just and proper 
in the pr«»nises» together with costs. 


foicholas M. LaOinestra 


Sworn to before me this 

May of December, 1973* 

tuj/u 


ctiwas c oc.v.mr 

aOTAIty f-Ut.K M ■ •/ r , *„ rk 
30 0530825 Cc. V 

Comm, .iion Upues r.Urcn 3C .975 
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United States District Court 

Southern District of New York 
United States Court House 

New York. N. Y. 10007 


chamiim yr 
Judok Morris E Lasker 


Match 14th, 1974 


TO: All Counsel 

RE: Aaacon Auto Transport, Inc. v. J. Wayland Thomas 

and Cora G. Thomas 
71 Civ. 3917 

Since the decision rendered by the Administra¬ 
tive Law Judge of the Interstate Commerce Commission 
(No. MC-C-7287) is not a final determination by the 
Commission, we believe that it would be appropriate to 
defer action on defendants’ motion to dismiss until 
such time as the Commission renders a final decision. 

The parties are instructed to acquaint the 
Court with any further agency actions relevant to the 
case. 

Sincerely, 




MEL/cw 

Zola and Zola, Esqs. 
LaGinestra & Donnelly, Esqs. 


EXHIBIT 
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EXHir-IT fj 

ij 

Supplementary Index of Papers 


Petitioner's Notice of Motion to 
Compel Arbitration. 

Petitioner's Memorandum In Support 
o r Motion. 

Pesnondent's Special Appearance.... 

Per,nondent's Memorandum of Law. 

Reply ’"emorandun In Support of 
Motion. 


Respondent's Further M erorandum of 
Law. 

Affidavit of K. M. Laolnestra, Esq. 
In Opposition to Petition. 

Pesnonsive Affidavit by "alph J. 
"ola In Reply to Affidavit of 

LaGinentra, Esn. 

Supplemental Motion in Support of 
"otlon. 

Respondent's Affidavit and Notice 
of Motion to Dismiss the 
Petition. 

Plaintiff's Affidavit In Opposition 
to Motion to Dismiss Petition.. 


EXHIBIT "G " 














